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N. Medi care Contract Appeals (Subpart N)

Subpart N of Part 422 addresses MtC contract determ nations.
There are three types of contract determ nations addressed under
Subpart N. (1) a determ nation that a contract applicant is not
qualified to enter into a contract wwth us under Part C of title
XVIIl of the Act; (2) a determnation to termnate a contract
with an M+C organi zation; and (3) a determ nation not to
authorize a renewal of a contract with an M+C organi zati on.
Regarding item (1), above, this type of contract determ nation
| i kewi se applies to service area expansi on applications.

As indicated in the June 1998 interimfinal rule, pursuant
to section 1856(b)(2) of the Act, nobst of what conprises subpart
N was drawn fromregulations in part 417 governing simlar
contract determ nations involving contracts under section 1876 of
the Act. We received nine public comments concerning subpart N
of the interimfinal rule.

Conment: W received one comment on 8422.641. The
commenter objected to the fact that subpart N, and 8422.641 in
particul ar, does not provide for an appeal nmechani sm when we and
an M+C organi zation di sagree over a termof the organization’s
MtC contract. The comenter believes that because the Federa
Acqui sition Regul ations (FAR) and contract disputes procedure in

Subpart 33.2 of that regulation do not apply to MtC contracts,
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the MHC final rule should address how t hese di sputes or
di sagreenents will be resol ved.

Response: The M+C statute does not contenplate a contract
di sputes procedure akin to the contract disputes procedure
contai ned in Subpart 33.2 of the FAR Unlike acquisition
contracts subject to the FAR, the terns of MtC contracts are
di ctated by statute and regul ati ons. M-C organi zati ons have an
opportunity for input on the regul ations that govern what is
i ncluded in MtC contracts through the notice and conment process.
Utimately, however, as a nmatter of Federal adm nistrative |aw,
we are charged with inplenmenting the MHC statute in regul ations,
and with interpreting and applying its regulations. W attenpt,
t hrough Operational Policy Letters and other neans, to provide
gui dance to M+C organi zations on our interpretations of
regul atory provisions, and ultinmately, MC contract terns. 1In
sonme cases, MC organi zations, or associations representing MC
organi zati ons, have objected to our interpretations of the
regul ations or to MFC contract terns. |In sone of these cases, we
have taken these objections into account, and we have nade
nodi fications. To the extent that an M+C organi zati on renai ns
unconfortable with the terns of the M+C contract, or of our
interpretation of these terns, it ultimtely is free not to renew
its contract for the follow ng cal endar year. W believe that

this informal process has worked well, and that there is no need
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to create a formalized adjudi catory process for addressing

di sagreenents between an M+C organi zati on and us about an M+C
contract issue.

Comment: We received several comrents about the term nol ogy
used throughout subpart N. In particular, comenters noted that
the terns used in describing the two categories of entities to
whi ch the subpart applies, that is, entities that hold MtC
contracts and entities that apply to beconme M+tC contractors, vary
t hroughout the subpart. For exanple, 88422.650(c), 422.650(d),
422.656(a), and 422.660 use three different terns to describe
contract applicants: "entity," "MC contract applicant,” and
"applicant entity." The conmenter recomended that we
standardi ze our use of term nol ogy concerning contract
appl i cants.

Response: W agree with the comrenter that the varied use
of ternms to describe contract applicants is confusing and
unnecessary. Therefore, we are revising the regul ation text
t hroughout subpart N to refer to organi zations applying to becone
M+-C organi zati ons as "contract applicants.”

Comment: One conmenter indicated that in sonme instances,
subpart N refers only to MrC organi zati ons when it presunably
should refer to contract applicants as well. For exanple,
8422.648(b) states that we will reconsider a contract

determ nation if the MtC organi zation files a witten request.
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Presumably, this provision should Iikew se apply to contract
applicants since we also afford these organi zati ons

reconsi deration rights under subpart N

A simlar issue exists at 8422.656 of the interimfina
rul e. Paragraph (a) discusses giving both the MtC organi zati on
and the contract applicant witten notice of the reconsidered
determ nation, while paragraph (b)(1l) refers only to the MC
organi zation. Paragraph (b)(3) returns to using both MtC
organi zati ons and contract applicants.

Response: W agree with the comenter that contract
applicants are also entitled to seek reconsiderati on pursuant to
a Medicare contract determ nation. Thus, we are revising
8422.648(b) to specify that we will reconsider a contract
determination if a contract applicant or MtC organi zation files a
witten request for one. W |ikew se agree that 8422.656(b) (1)
shoul d be revised to specify that the provision applies to
contract applicants as well as existing MC organi zati ons, and we
are maki ng the needed changes to the regul ation text.

Comment: One conmenter pointed out that subpart N appears
to grant different rights to contract applicants than those
avai l able to M+C organi zations. This is due, in part, to the
provi sion at 8422.648(b) that states--in error--that we wll
reconsi der contract determ nations for MtC organi zati ons, but not

contract applicants. In conjunction with the 8422.660 citation
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menti oned above, this section indicates that applicant entities
nmust seek reconsi deration before requesting an appeal, while MC
organi zati ons can appeal a term nation or nonrenewal w thout
first seeking a reconsideration. This too stands in contrast to
the provision at 8422.662 that contenpl ates hearings taking place
after the initial determ nation and reconsi derati on occur.

Response: As nentioned earlier, correcting the | anguage at
8422.648(b) to include contract applicants correctly realigns the
| anguage in subpart N to convey that applicant entities and MtC
organi zations nust first seek a reconsideration before proceeding
to the hearing stage.

Comment: A conmenter believes that the | anguage provi ded at
8422.662(b) is confusing, because it appears to indicate that
contract applicants who are denied a contract by us nust file a
request for a hearing within 15 days of the date of the contract
determination without first receiving notice of our initia
det erm nati on.

Response: W agree that the | anguage at 8422.662(Db)
confuses our intent to provide for a contract appeals process
that includes--in this order--(1) a contract determ nation, (2)
an opportunity for reconsideration of the initial contract
determination, (3) a reconsidered determ nation, as necessary,

(4) the right to a hearing, as applicable, and (5) for contract

term nations, a review by our Adm nistrator. W therefore are
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changi ng the | anguage at 8422.662(b) to clearly specify that the
affected party nmust file a request for a hearing within 15 days
after the date of the reconsidered determ nation.

Comment: We received one comment on 8422. 668 regarding the
di squalification of a hearing officer. Paragraph (b) of this
section states that the person designated to be the hearing
of ficer nmust consider objections fromany party to the hearing
that relates to any potential bias of the hearing officer. The
hearing officer may then proceed with the hearing or w thdraw.
The comrenter suggested that allow ng a hearing officer whose
inmpartiality has been questioned the discretion to continue with
the hearing is ill-advised. The comrenter asserted that if a
party believes that the officer is biased, it would be nore
expedi ent to resolve that issue imedi ately instead of proceeding
with the hearing.

Response: W believe that in selecting an individual to
serve as a hearing officer, the individual's ability to be fair
and inpartial would be taken into account. Should there be a
suggestion of a possible bias, we believe that such an i ndividua
woul d be in a position to evaluate the situation, and determ ne
whet her he or she in fact could be inpartial with regard to the
case in question. Vesting the decisionmaker with this authority
to make his or her own determ nation, subject to appeal only

after the matter is heard on the nerits, is the sanme approach



HCFA- 1030- FC 638
used with respect to judges in court proceedings, and we believe
is appropriate in this context as well. The alternative could
permt an appealing party to delay hearings indefinitely by
repeatedly challenging the inpartiality of the hearing officer
and appealing any rejection of such a chall enge.

W believe that 8422. 668 provides an adequate renmedy to
situations where bias of the hearing officer is questioned. This
section states that the objecting party may, at the close of the
heari ng, present objections, request that the decision of the
hearing officer be revised, or request a new hearing before a
di fferent hearing officer.

Comment: Commenters noted that 8422.692 |imts the right to
a review by our Administrator to situations involving MtC
contract term nations. The comrenters questioned whet her we
intended to deny this level of reviewin instances in which we
nonrenew an MtC contract, or we deny a contract application.

Response: The additional |ayer of review by our
Adm nistrator is intended to apply only to contract term nation
decisions. This extra level of adm nistrative review was
included in the case of termnation decisions in order to
i npl enment the requirenent in section 1857(h)(1)(B) of the Act
that MtC organi zati ons have the "right to appeal an initia
deci sion” following a term nation decision. In providing for

review of a hearing officer's decision by our Adm nistrator, we
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have adopted procedures simlar to those used for the

Adm ni strator's review of decisions of the Provider Rei mbursenent
Revi ew Board found at 8§405. 1875.

Comment: A conmenter questioned the provision at 8422.696
under whi ch reopening a contract or reconsideration determ nation
is limted to our discretion, the Adm nistrator, or the hearing
officer. The conmmenter asked if the aggrieved party can petition
for reopening in any instance.

Response: |If an applicant or M+C organi zation believes it
has a basis for re-opening a decision, it may request that the
deci si onmaker re-open the matter. The decision whether to act on
such a request, however, is conmmtted to the decisionnmaker’s
di scretion, and is not subject to appeal or further review of any
kind. This is consistent with our general policies on re-opening

deci sions. See, for exanple, 42 CFR Part 405, Subpart R



